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THE TORRENS SYSTEM. 
AN OPEN 8YMP08IUM. 

In our September number we printed a draft of the proposed act for 
the establishment of the Torrens System of Land Registration in Virginia, 
together with an address on the subject delivered by .Eugene C. Massie 
before the recent meeting of the State Bar Association. In the same 
issue we announced that until the meeting of the coming General Assem- 
bly we would devote a special department of the Reoisteb to an open sym- 
posium on the subject. We invite the members of the bench and bar of 
Virginia to write us their views for publication. 



Editor of Virginia Law Register : 

I have been an earnest advocate of the Torrens System of Land 
Registration from the inception of the movement in Virginia. 
That the proposed bill will give ua the system in perfect form, 
] am unable to assert. But I had opportunity of discussing many 
of its features with Mr. Massie, and of comparing his bill with 
kindred statutes of other states, while the bill was in process of 
draughting, and I believe Mr. Massie's bill to be a decided im- 
provement on any of the existing statutes on the subject. 

To bring to perfection so radical a change in an ancient sys- 
tem — among other things calling for a different mode of thought 
in the law of real property — will require time and patience; but 
the end is so desirable that we should not be deterred by accompany- 
ing inconveniences at the beginning. In my opinion, the enact- 
ment of this bill will mark a distinct advance in our jurisprudence. 

W. M. Lile. 



Editor of Virginia Law Register : 

The proposed system of Land Registration known as the Tor- 
rens System involves changes of the most radical nature, and 
should not be adopted without the most careful consideration, but 
I feel no hesitation in saying that, after some study of the question, 
I have come to the conclusion that it is a wise and salutary reform. 

I fully realize that all change is not progress, and all novelty 
is not improvement, but, in my opinion, the General Assembly 
would make no mistake in adopting the new system in Virginia, 
especially as the experiment has been successfully tried in other 
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countries and in other states of our Union. According to my pres- 
ent recollection, I co-operated with other membeTs of our State Bar 
xVssociation in the adoption of a resolution recommending the en- 
actment of proper legislation for the establishment of the Torrens 
Land System in Virginia. 

In accordance with that recommendation, the late Constitutional 
Convention incorporated in the new constitution a section confer- 
ring special power upon the General Assembly to establish such 
court or courts of land registration as it may deem proper for the 
administration of any law it may enact for the purpose of the 
settlement, release, transfer, or assurances of titles to land in the 
state, or any part thereof. 

This important subject has been so exhaustively discussed by our 
learned friend, Mr. Eugene C. Massie, in many admirable papers, 
that it would be presumptious in me to attempt to add anything 
to what he has already so well said. Permit me to say that, in 
my opinion, the people of Virginia, and especially of our profes- 
sion, owe him a debt of gratitude. 

Hoping that his patriotic and disinterested efforts in this be- 
half may eventually be rewarded with success. I am, 

John Goode. 



Editor of Virginia Laiv Register : 

I have long been an advocate of this system, and was the au- 
thor of the clause in our present constitution providing for its 
adoption by the Legislature. I have, however, never had an op- 
portunity of critically studying the bill drawn by Mr. Massie, nor 
have I been able to give such technical and detailed study of the 
subject, as to feel myself competent to pass upon the details of 
such a bill. I could not, therefore, undertake to criticise the bill 
in question. I have, however, as above stated, always strongly fa- 
vored the adoption of the principle involved. 

A. C. Braxton. 



Editor of Virginia Law Register: 

Eeferring to the expediency of adopting the Torrens System of 
Land Registration and Transfer in this state, I would say that 
some reforms in our laws relating to the titles and transfers of 
real estate have long seemed to me desirable, and the measures pro- 
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posed, and so earnestly and ably advocated, by Mr. Massie strike 
me as calculated to remedy existing evils and ineonveniencies 
to a very considerable extent. 

It is a false conservatism which submits to actual and recognized 
evils rather than venture upon innovations; and I know no 
branch of our professional work involving greater responsibilities 
and greater difficulties, with less certainty of results and less ad- 
equate compensation than the dealings with land titles, while the 
expense to the client in the matters of examinations and of trans- 
fers is unreasonably large. 

If we wait for a perfect scheme, or one free from objection, we 
shall keep our state behind in the march of commercial pro- 
gress. 

I therefore favor the adoption of the bill as drafted, looking to 
its amendment hereafter in the light of experience. 

Thos. D. Ranson. 



Editor Virginia Law Register: 

Put me down among those who oppose the bill. 

G. B. Sipe. 



Editor of the Virginia Law Register: 

I am much gratified at the prospect of having Mr. Massie in 
the next General Assembly and the opportunity thus afforded in 
the committees and upon the floor of the House of his personal 
presentation of the merits of the Torrens System of Land Reg- 
istration. I share to no little extent Mr. Massie's zeal, and shall 
regard the acceptance of the proposed bill by the Legislature as a 
most beneficent act of legislation. 

The embarrassments and delay incident to our present system 
on the transfer of real estate ought to be relieved if practi- 
cable. The Torrens System seems to me to give reasonable promise 
to do this. In the interest both of the land seller and the land buy- 
er, there ought to be devised some easy means of assuring quietude 
of possession to purchasers of marketable real estate without sub- 
jecting them to avoidable expense and delay in the examination of 
titles, and any apprehension of hazard of subsequent litigation. 

I sincerely trust that the proposed bill may be enacted into a law. 

B. R. Wellford, Jr. 
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Views of Hon. E. P. Cox. 

To the Editor of the Virginia Law Register : 

In his work on "The Torrens System" Mr. Niblack writes that 
a great many people express their opinion in regard to the Tor- 
rens System in the same manner as did the immigrant, who, when 
applying for citizenship, was asked his opinion in regard to the con- 
stitution of the United States. The immigrant said, "I have read 
it over and think very well of it." 

This is not the manner, however, to treat a measure which seeks 
to cause a complete revolution in our present system of land regis- 
tration. Especially should a law be critically examined which pro- 
poses to repeal a system of laws which have been framed by successive 
legislators to suit the varying needs of the growth of our country 
as those needs appeared to them, however well suited the laws pro- 
posed to be substituted may suit other countries where conditions 
are different; and, in addition to this, when the policy of the law 
proposed is along the line of state socialism. The writer 
is, therefore, very glad that you have offered the oppor- 
tunity to discuss the merits of the bill proposed to be offered 
for passage by the next General Assembly of Virginia providing 
for the introduction of what is called the Torrens System of 
Land Registration and which makes a complete revolution in our 
land registration laws. 

The bill proposed is often spoken of as an experiment, but at- 
tention should be called to the fact that this bill provides for the 
appointment of more than two hundred and thirty additional of- 
ficials and the appointment of these rests with one man. 

Once the bill become a law and this number of officers qualify 
under its provisions, then repeal becomes a difficult, it not impos- 
sible task, since the repeal measure would meet with determined 
and persistent opposition from that number of beneficiaries scattered 
throughout the whole state. 

In the published bill no mention is made of the tax required 
to be paid the Commonwealth upon deeds which are admitted to 
Tecord. If this law proposes to do away with these taxes when land is 
brought under this new system, why not abolish such charges un- 
der our present system of registration? 
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Nor does this bill seem to make adequate provision for the levy- 
ing of taxes and levies upon the lands registered under its provi- 
sions. Under our present law whenever transfer of ownership 
takes place the commissioner of the revenue is entitled to a fee of 
one dollar for the transfer of the land on the land books. No men- 
tion is made in the proposed bill concerning this fee and the only 
mention made in regard to the land books is that the clerk shall 
"mark the land registered upon the latest land book in his office." 
This cannot mean that this land because it is registered is to 
be thereafter exempted from taxation, yet the proposed bill seems 
to provide no adequate means for the taxation of the registered land. 

These are minor details which can be corrected by proper amend- 
ments, but the most serious consequences must flow from the pro- 
visions in regard to service of notice. The bitter experience of 
the recent past under the delinquent land laws would not compare 
with the evils which would arise under this provision. These 
poor people deprived ojf their homes will not in many instances 
even have the benefit of an appeal to the small assurance fund of 
one-tenth of one per cent, because the bill provides that this fund 
shall not be liable for any loss, damage or deprivation caused by a 
breach of trust by the registered owner of any estate or interest in 
land. 

Nor would this new system seem to reduce the cost attending the 
transfer of land. The preliminary cost would seem to be so large 
that only valuable pieces of land could be brought under its op- 
eration. The future cost would not seem to be lessened but only 
the additional burden of examining the registration proceedings 
would be added. This will clearly appear from the case of Va. B. L. 
Co. v. Glenn and others, 99 Va. 460, where the stringent provisions 
of the delinquent land laws were construed and the court held that 
the mere making and delivery of a deed for delinquent taxes did not 
make that deed indefeasible unless the law had been complied with. 
The holder of the certificate would have no recourse against the as- 
surance fund as suit against that fund seems to be expressly limited 
to such parties as have had no notice of the proceedings. 

The writer, while undecided and open to conviction with these 
facts before him, cannot say that he is in favor of a law which seeks 
to burden the state with the cost of a new corps of officials, with 
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the expense of offices for these officials, and the amount of money 
necessary to furnish and keep up those offices and the equipment 
of them. 

These expenditures, however, will be a small part of the burden 
to be borne. Endless causes of litigation will arise which will 
furnish suits for the courts and increase the fees of lawyers, which 
fees advocates of the system say will, in the future, be done away 
with. 

Our present registration laws have been passed upon by the 
courts, but under the proposed system innumerable new questions 
will have to be adjudged. The majority of the evils of our present 
land laws can be remedied by a few amendments. Is the benefit of 
a certificate of title, which may or may not be good, worth the price 
which will have to be paid? 

Edwin P. Cox. 



Views of Hon. A. A. Phlegab. 

Editor of Virginia Law Register: 

In compliance with your request for a statement of my views 
on the Torrens Bill which Mr. Massie proposes to present and urge 
in the next Legislature, I submit the following as some of the many 
objections which present themselves to me : 

I. 

The bill leaves it optional with the owner of each tract of land 
to register it or not. Some will register, some will not, and we 
will have two systems of transfers of titles, of liens, of delin- 
quent tax returns, sales and titles. It is urged by some of the 
advocates of the system that land should be made as salable, and 
the title as easily transferable as personal property. 

Who would advocate such a dual system for personal property; 
making bay horses salable in one way, and gray ones in another, 
or pigs in one way and sheep in another as the owner might elect ? 

II. 

It violates what has heretofore been considered a fundamental 
principle of practice and fair dealing. 

Section 12 provides that the petition for the "decree of registra- 
tion" "shall give names and addresses, if known, of all persons that 
may be interested by marriage or otherwise, including adjoining 
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owners and occupants" — there is nothing requiring the petitioner to 
make inquiry for such persons. Section 14 provides that upon fil- 
ing the petition, notice shall be given "to all persons named in the 
petition and to all whom it may concern, to be published and post- 
ed in the county or corporation where the land lies, in the same 
manner and with the same effect as an order of publication in other 
proceedings in rem." (Just what the "publication in other pro- 
ceedings in rem" is in Virginia may possibly cause a quaere in the 
minds of some lawyers and possibly of some judges.) 

Section 15 provides that "Notice given under section 14 shall be 
in lieu of personal service of process, and shall be conclusive and 
binding on all the world, provided, however, that such personal 
service of process as is required in chancery proceedings, shall al- 
so be made upon residents of the state not under disability, who 
are made known to the court before final decree and can be reach- 
ed by its process. If this means, which is not certain, that there is 
to be personal service of the notice of filing the petition, it is 
to be only on such persons as "have been made known to the court 
before final decree." 

Section 23 provides that "every decree of registration shall 
bind the land and quiet the title thereto, except as herein otherwise 
provided (there is no other provision except for an appeal in 90 
days from the date of the decree) and shall be forever binding 
and conclusive upon all persons, including the Commonwealth, 
whether mentioned by name in the order of publication, or included 
under the general description to all whom it may concern. Such 
decree shall not be opened by reason of the absence, infancy, or oth- 
er disability of any person affected thereby, nor by any proceeding 
at law or in equity for reversing judgments or decrees, except as 
herein provided." 

(There is no such provision.) 

This simply means that a petitioner may file a claim for land 
which is justly yours, omit your name from the petition either 
ignofantly, accidently, or willfully, publish the notice in some pa- 
per you never see, get his certificate because no opposition is made, 
and you, with no opportunity to defend or knowledge that you 
have been attacked, may lose your land and be absolutely without 
any means of retaining or recovering it. 
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Some eight or ten years ago, three very old patents^ which 
issued to a non-resident, covering 50,000 acres, were presented for 
record in Montgomery county. I very much doubt if 100 people 
in the county have heard of them. They are the oldest known 
grants of the lands, they were unknown to the county surveyors 
for possibly the last three quarters of a century, the greater part 
of the land covered by them has been re-granted by the Com- 
monwealth to persons who have settled and improved the land, 
until there are probably one hundred homes on them which have 
been there for more than twice the period of limitation required 
to give good title. The owner of the old patent title could file 
his petition and truthfully swear that he does not know the names 
of the claimants or of the adjoining land owners. His notice 
"to all whom it may concern" could be put in a newspaper which is 
published on the opposite side of the county, and which is prob- 
ably not taken by a single person in the portion of the county in 
which the land lies. If a petition were filed under the bill, it is not 
improbable that it would go through, and all the settlers and bona 
fide purchasers lose their homes before they dreamed that they were 
attacked and the decree would be forever binding and conclusive." 
They could not appeal, because not parties to the record, and no er- 
ror harmful to them would appear on the record. 

What is there either in existing evils or prospective benefits to 
justify a system which opens so wide a door to injustice, and which 
sets aside the old, old doctrine that no man shall be deprived of his 
property rights without an opportunity to be heard ? 

If it were true, which I do not admit, that the doctrine appli- 
cable to delinquent tax sales, announced in Leigh v. Green, 193 TT. 
S., cited in Mr. Massie's address to the State Bar Association ap- 
plies to proceedings such as this, and that the state has the power 
through its courts, to take property from one resident and give it 
to another, without at least an effort at personal service of process, 
is it right that it should do so ? For one, I believe it is absolutely 
wrong. 

III. 

Section 38 prevents the owners of equitable interests, although 
not prohibited by the instruments creating them, from transfer- 
ring, encumbering, or otherwise dealing with them, unless the 
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power to do so is expressly conferred by the instrument creating the 
estate or declared by a decree of court. "No writing nor instru- 
ment for such purpose shall be registered." 

This seems to be an absolute tie up of equitable estates. 

IV. 

Sections 39 and 40 arrest the course of descent and devises 
and place the title in the personal representative. This will in- 
crease the size and consequently the cost of administrators' and 
executors' bonds both in amounts paid to the guaranty companies 
for going on the bonds, and to the state as tax on the bonds. The 
personal representative will be entitled to the possession of the land 
in like manner as of the personal property until the time for distri- 
bution. 

The bill expressly provides, "And the heirs at law or beneficiaries 
aforesaid shall have the same power of requiring a transfer of 
such estate, as if it were personal estate." 

They have no right to require a transfer of personal estate un- 
til the debts have been provided for, and they have given a refund- 
ing bond with good security, or a court has directed a distribution 
without such bond. 

So it would be with the real estate, the heirs must sue, starve 
or indemnify before they can get possession. 

V. 

By section 47 the long established and beneficial policy of quiet- 
ing title by actual adversary possession is abolished. 

By section 49 the possibility of more than one certificate being 
issued for the same land is admitted. If there are two certificates, 
the junior holder, in good faith, believing that his certificate is 
what it pretends to be — "good against all the world" — enters, cul- 
tivates, erects costly buildings, makes a comfortable home, and 
lives there for many years, until he has gotten the place into fust 
the condition in which the senior certificate holder desires it; the 
latter then presents his certificate, compares dates, and kicks him 
off. 

If the actual settler is there under a bona fide deed from a 
bona fide patentee, no matter how long, or how much he has ex- 
pended on the land he must go. Is not this ignoring of the statute a 
long step backward ? Is it not throwing away benefits which the com- 
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munity is entitled to from the quieting influence of the statutes which 
our law claims which have been unreasonably delayed ? "Statutes 
of limitations have been emphatically and justly denominated stat- 
utes of repose. The best interests of society require that causes 
of action should not be deferred an unreasonable time." This re- 
mark is peculiarly applicable to land titles says the Supreme Court 
of the United States in Lewis v. Marshall, 5th Peters, 477. 

VI. 

The establishment of one court to which all persons whose 
lands are affected in any way by the act, must go. 

This will be a very great hardship on the great majority of liti- 
gants. 

A person in Bath or Lee files his petition, every adjoining land 
owner must watch the entire proceedings or he may lose some or 
all of his land. 

While the papers are filed with, or certified to the assistant 
recorder, the issues must be made up in Richmond ; the court there 
has authority to hear evidence orally, and the presence of an at- 
torney in the court will be necessary whenever there is any con- 
troversy or danger of aggression. The issue of fact is to be tried 
in the county where the land is. There must be two lawyers, one 
at home and one in Richmond, or one must travel from one place 
to the other. 

Why this expense and annoyance when the circuit courts can 
do all the work? 

Vll. 

The proceeding is very complicated and expensive. It is as 
follows : 

(1.) File a petition with the assistant recorder. 

(2.) The assistant recorder dockets, records, and indexes the 
same in a book to be known as the "Land Registration Docket." 

(3.) Makes, records and indexes in the deed book of the county 
a memorandum of the petition in the nature of a lis pendens, 
and files it with the petition. 

(4.) Makes a certificate that he has recorded the memorandum. 

(5.) Forwards the original petition and the certificate to the 
recorder at Richmond. 

(6.) The recorder at Richmond dockets and indexes the petition 
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and memorandum in a book to be known as the "General Land 
Registration Docket." 

(7.) All pleadings and papers any party desires to file must be 
filed with the assistant recorder, docketed and indexed by him, and 
forwarded to Richmond, there to be again docketed and indexed 
for each of which papers each of said officers gets 50 cents, except 
the original petition and memorandum for which the recorder 
gets $3.00, and the assistant recorder $2.00. 

(8.) The court at Richmond directs notice of the filing of the 
petition to be posted and published in a newspaper in the county 
or city where the land is. 

('9.) Possibly the notice is required to be served personally on 
residents of the state, who appear from the record to be interested. 

(10.) A guardian ad litem who must be a lawyer is appointed 
and of course must be paid a fee. 

(11.) The case is then referred to one of the examiners of title 
in the county or city where the land is, who examines into the 
facts stated in the petition Or otherwise brought to his notice. His 
fee is $10.00, and one-tenth of one per cent, of the value of the 
land. 

(12.) If any issues of fact are made in the court at Richmond, 
they are certified for trial to the circuit court. 

(13.) Trial of issue in circuit court and certified to Rich- 
mond court. 

(14.) Richmond court acts on this certificate. 

The home lawyer has been to Richmond to have the issues 
made up and certified to the circuit court. He has been to the 
circuit court to try them, and now returns to Richmond to ap- 
pear before that court when it acts on the certificate. 

(15.) When the court has finally acted, the decree and all the 
papers which were sent to it from the assistant recorder are re- 
turned to him. 

(16.) A memorandum of the decree is then made and recorded 
in the deed book of the county. 

(17.) The land is then marked "registered" on the latest land 
book. 

(18.) The memorandum must be entered and indexed on the 
"land registration docket book" and in the "entry book." 
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(19.) The decree must be copied, signed and sealed with the 
seal of the court in a book to be known as "the register of titles." 

(20.) Copies of the entry in the "register of titles" are to be 
made, stamped "owners' duplicate" or "beneficiaries' duplicate" 
or "lessees' duplicate," and delivered to the parties mentioned. 

When these things have been done, the owner, beneficiary or les- 
see has the evidence of his title. 

The subsequent provisions for transfers, registrations and no- 
ting of encumbrances, etc., are almost as complicated and cumber- 
ous as the preceding provisions. 

Every time a judgment or attachment or any lien is registered 
the holder of the duplicate certificates must produce them at the as- 
sistant recorder's office to have the encumbrance noted thereon. 

Who is to pay this expense? Who is to compel the holder to 
appear and produce the certificate? If he lives out of the state, 
how can he be compelled to appear? If he does not appear, but 
sells his certificate, will the lien holder or the purchaser be the 
loser? If the purchaser, will not examination of titles still be 
in order, and if the lien holder, is there not a considerable open- 
ing for fraud on creditors ? 

The court costs of each application, not including anything for 
surveys, witnesses, serving process, or taking testimony by the 
examiner of title, or the percentages on value to be paid the exam- 
iners, and the state, or the attorney's fee, will be at least $35.00 for 
each tract no matter how small it may be. To the recorder at least 
$5.50; assistant recorder at least $7.50; order of publication $7.50; 
guardian ad litem $5.00 ; examiner of title $10.00, equal $35.50.. 

If all the lands in the Commonwealth are registered, the per- 
centage fees to the examiners of titles alone will be over $464,- 
000.00, if paid on the assessed value of the land, and if the bill 
means the real value of the land, it will be nearly a million dol- 
lars. I do not know the number of lots and tracts of land in. the 
state. There are in the new reassessment books of Montgomery 
county 4,828 tracts and lots. This count)' is in population, taxable 
values, and other matters about an average county. On that ha- 
sis there would be 482,800 tracts or parcels in the state. 
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These at $35.00 per tract or lot will cost $16,898,000.00 

To court officers in specific fees add 1-10 of 1 per 

cent assessed value for examiner of title 464,000.00 

Same for guaranty fund 464,000.00 

Lawyer's fees $10.00 per lot (a very low estimate) . . 4,828,000.00 

Total $22,654,000.00 

as the cost of registering all the land in the state. 

Cut this in half, and over eleven million dollars will be the 
cost. It won't do to say that all won't avail themselves of the 
system. If it is good the small land owner should not be dis- 
criminated against, and cut out by the expense. 

VIII. 

The creation of two hundred and thirty-six additional officers. 
There are a goodly number of people who think that there are now 
too many officers in Virginia. 

There are many other objections to the bill, which it is unneces- 
sary to menticn here, even if space admitted of doing so. 

Archer A. Phlegar. 



Editor Virginia Lau, Register: 

My belief in the public benefit to be derived from the adoption 
of the "Torrens System" is so strong that I should regard myself as 
recreant to my duty as a citizen should I not raise my voice in its 
favor wherever it can be heard. I further believe that this bill is 
well drawn in the main, and will go far as a test to convince our 
people of the benefits to be attained under this system. 

What I have already said is sufficient, I should hope, to show 
that 1 am friendly to this legislation. If then I should make a 
few criticisms, it will be understood that I do not make them cap- 
tiously, but in that friendly spirit which really desires to improve 
upon a good model. 

In the first place, I should like to see the scope of the bill ex- 
tended so as to compel its application to the lands of all decedents, 
before the heirs or devisees can enjoy the usufruct. In this way 
there might be accomplished in one generation what under the pres- 
ent bill would perhaps occupy centuries — the registration of all the 
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land in Virginia. This has been tried with success, I believe, in Illi- 
nois, and certainly the gratuitous donees would have no right nor 
reason to complain of a condition attached to their gift, which is not 
only for the public good, but which would immediately raise the value 
of the property more than the cost of the registration and would 
render it easily salable. If they can stand a collateral inheritance 
tax, they should certainly be able to stand the imposition of such 
a benevolent condition. Nor could there be any constitutional ob- 
jection to this, since neither heir nor devisee has any vested right 
before the owner's death, and the act would only apply to persons 
dying after its passage. 

I agree entirely with all that Mr. Massie has said in his paper 
read before the Bar Association upon the constitutionality of such 
legislation. The proceeding being in mm, upon well-settled prin- 
ciples of constitutional law, "due process of law" calls for nothing 
more than order of publication or constructive service. But this is 
no reason why all possible pains should not be taken to give all 
parties interested the best practicable notice, and where the ad- 
dress is known, the best practicable notice (outside of the state, 
at least) is by registered mail. It is certainly far better both for 
persons inside and for those outside of the state than a mere posted 
notice, or advertisement in the newspapers. These may do where 
the addresses are unknown or for unknown parties, but they should 
not be applied in other cases. Yet I observe in the proposed act, 
section 14 calls for publication of notice only, and section 15, which 
embraces the other principle of a letter addressed by registered 
mail, seems apparently to cover only cases wheTe "public rights 
or interests" are involved. It seems to me very important that 
this last principle should be adopted in every case, inside or outside 
the state, where practicable, except of course where persons inside 
the state are personally served with process. 

In section 16, I note that the officers' certificate of mailing is 
made conclusive, while in section 35 it is the postoffiee registry 
return receipt that is made conclusive evidence. Certainly the 
latter would seem to be much the best and safest evidence, for mis- 
takes in addressing envelopes are very common, and there is no vir- 
tue in the official character or habits that would be apt to render 
them immune from such mistakes in matters of no personal concern, 
to them, however vital to other people. 
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Again, in section 16, it is declared that the court shall appoint 

a guardian ad litem for all persons "out of the 

Commonwealth, who may have an interest," etc. Supposing such a 
person to appear in person, it might be inconvenient to have his 
interests protected by some one in whose appointment he has per- 
haps had no share. 

In section 18, the court is required to refer the cause "to one 
of the examiners of titles of the county or corporation in which 
the land, or the quarter part thereof lies," and in section 58 (c) 
the fee of the examiner is fixed. In case the land lies in two coun- 
ties it would seem fair to make some provision for an extra fee 
to the examiner, who would really have two sets of records to ex- 
amine. 

In section 38 it is provided that no writing dealing with equi- 
table interests shall be registered unless "the poWer thereto enabling 
has been expressly conferred," etc. I do not suppose this can mean 
that if I have an equitable fee simple (registered), I cannot en- 
cumber or transfer it save by order of court, unless there is con- 
ferred upon me expressly the power to aliene or encumber. I 
presume the granting of a fee in terms would be construed to "ex- 
pressly confer" such powers. But if we suppose a case like May 
v. Joynes, where the fee is given by implication and construction of 
law only, it would seem as though this provision, if I understand 
it correctly, would require a decree of court before it could be trans- 
ferred. 

I welcome the substitution in section 39, of the personal rep- 
resentative for the heir or devisee as the legal holder of the land 
of a decedent. I think this is a valuable change in itself. But I 
am sorry to see in sections 42-3 the old system of a double 
tax sale kept alive. Why have the sale provided for in section 42 
at all? What good does it do? What title does the purchaser 
get? At best one for two years only, liable to be terminated by re- 
demption prior to that time. Does he get the whole property mere- 
ly for the taxes, as at present, or is the plan of section 43 to be ap- 
plied to the first sale ? I suppose it is assumed that as now the state 
will usually be the purchaser at the first sale, leaving the owner in 
possession. What does this accommplish that would not be accom- 
plished by a mere notice that if he doesn't pay up in two years, his 
land will be sold, without redemption. Indeed, section 41 of the 
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act will do away largely with the uncertainties and troubles inci- 
dent to the taxation of land and the sale thereof for delinquent 
taxes. It necessitates the proper listing and assessment of the 
land and the proper levy of the tax, or at least it furnishes an easy 
means for the prompt detection and correction of any errors. The 
owner of registered land will have to keep his tax receipts longer 
than a year, as at the end of that time apparently under section 41, 
his land cannot be marked delinquent on back taxes. The only jus- 
tification for the double tax sale, apart from some technical rea- 
sons, has been the uncertainties and dangers besetting the land 
owner, perhaps necessitating in some measure these great precau- 
tions. With the disappearance of these dangers, it would seem 
that the tax-sale provided for in section 42 might go too. That of 
course might necessitate some change in the wording of section 43. 

One more remark, and I am through this already too long let- 
ter. Sections 50 et seq. provide for the "assurance fund" to be 
used, as I understand it, for no purpose save to reimburse per- 
sons unjustly injured or deprived of property by any original 
act of registration. It does not appear from section 53 to apply 
to any injuries resulting, say, to creditors or mortgagees (after the 
original registration of the land) from an improper registration 
of their liens. If it thus applies only to injuries growing out of 
the original registration, a time will come. when this is all over and 
done with, and when there will be no longer any need of this fund 
for this purpose. But as the act is worded it would be a breach 
of trust for the state to ever take it for any other purpose, unless 
the words in section 52, "may be applied to the payment of the 
expenses of the administration of this act" are to be construed as 
broader in scope than they are apparently designed to be. 

Except for these points, many of them comparatively unim- 
portant, I see nothing but good in the act, and I earnestly hope 
that some such legislation will soon be passed. 

Raleigh C. Minor. 



Views of J. F. Bullitt. 

Pursuant to the invitation in the September Law Register, I 
give below a criticism of the proposed Torrens Bill. 

For the benefit of those who may not have read and studied the 
bill, it may be well to state briefly its chief purpose and how this 
purpose is to be accomplished. 
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The object of the bill is to enable the land owner to get a cer- 
tificate that his title is perfect, and to make this certificate abso- 
lutely conclusive as against the whole world. This, as all will ad- 
mit, "is a consummation devoutly to be wished." 
The procedure to accomplish this is briefly, as follows : 
A court with jurisdiction all over the state is to be established 
at Richmond to be known as the Court of Land Registration; the 
clerk of this court is to be the chief recorder of all matters pertain- 
ing to land registration, and the clerks of the courts in each county 
and corporation are to be assistant recorders ; two attorneys are to 
be appointed by the court in each county and corporation to be 
known as examiners of title, who are to examine the title of all 
applicants and report thereon to the court ; anyone who may desire 
to have his title registered must file a petition with the clerk of the 
county or corporation where the land lies; notice of the application 
is thereupon given "to all whom it may concern" by posting it at the 
courthouse and by publication in a newspaper, and also, by per- 
sonal service on residents if, before decree, it is made known to the 
court that such residents are interested in the appKcation; the ex- 
aminers then examine the title and report to the court; 
if the title appears to be good, the court then issues to the owner 
a certificate to that effect; if there are liens or other incum- 
brances, they are to be shown in the certificate ; if it appears that the 
applicant has no title his petition is to be or "may he" dismissed 
"without prejudice ;" the finding of the court, the substance of which 
is to be incorporated in the certificate, is to be conclusive against the 
world, except in cases of fraud or forgery, and except as to claims aris- 
ing under the laws of the United States which our laws cannot require 
to be recorded, current taxes, and leases for less than five years; 
land once registered is to remain forever registered, and thereafter 
no one can acquire title thereto by adverse possession; the certificate 
of registration is to be filed and recorded in the county where the 
land lies; the applicant shall pay as an "assurance fund" one- 
tenih of one per cent, of the assessed value of this land; thus, if 
land is assessed at $1,000.00, the applicant must, if he succeeds, 
pay $1.00; these sums are to be invested by the state treasurer 
in state bonds; if a spurious claimant applies for registration and 
succeeds, the real owner, provided he had no actual notice of the 
application, may within two years sue the treasurer of the state, 
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not for the land itself, but for its value; if he obtains judgment 
the treasurer shall pay it, provided there is that amount in the 
'assurance fund," but if not, the plaintiff must wait until the 
fund is augmented by future registrations. 

From the address delivered by Mr. Eugene C. Massie before 
the last meeting of the Bar Association, it would appear that this 
association is the author of the bill, and that it is quite popular 
with its members. The writer was not present at the meeting in 
1902, when the subject was first brought to the attention of the 
association, but my information is, that while it is true that a 
resolution was passed endorsing the general scheme of the Tor- 
rens System, yet this was done with but little, if any, discussion, 
without ever having seen the Torrens Bill, and without any more 
knowledge of its real contents than the average lawyer has of the 
Mohamedan Koran or the Brahmin Veda. (Those who have at- 
tended one of these meetings at Hot Springs, and know how very 
busy all attendants are at such meetings, would realize that it could 
not have been otherwise.) At the meeting in 1903, the committee 
which had been appointed the year before, reported the bill, which 
was the same with one exception as the bill now proposed. Judge 
Henson, of Tazewell, had obtained a copy of the bill before leaving 
home, and on his way down had been dinging some of its shortcom- 
ings into the ears of Judge Phlegar and others of his companions. 
When the report was made and the matter came up for discussion, 
he and Judge Phlegar asked several pertinent questions, and those 
present began to understand what they were about to vote on. Con- 
sideration of the subject was finally adjourned over until the next 
day. In the meantime several gentlemen had prepared, as best 
they could, to oppose the report, and had also made a rough tally 
of how the vote would stand, and were satisfied that they could de- 
feat it. The friends of the bill did not again bring it up and it 
went over without the endorsement of the Association, and it has 
never since tbat time been discussed or voted on by the Association. 
It cannot, therefore, be said that the State Bar Association of Vir- 
ginia stands for or back of this bill. 

Mr. Massie says further : "The same bill came up before the 
General Assembly in 1904, and in an amended form only failed 
by three votes to pass the House of Delegates." The "amended 
form" referred to was this : the friends of the bill, after several days 
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discussion, saw that they were overwhelmingly beaten; they there- 
fore introduced an amendment making the bill applicable- to only 
such cities and counties as might desire to come within its pro- 
visions. Even as thus amended, it failed by five (not three) votes ! 
(See House Journal 1904-5, page 307). This is very remarkable, 
when one considers the custom of "local courtesy" prevailing in the 
Legislature, by virtue of which, a bill to hang a saint can gener- 
ally be passed through either House without trouble, provided it 
is applicable to only one county, and the local member favors it, or 
provided it leaves to local communities, the option to adopt it or not 
as they may see fit. It only shows how deep-seated the opposition 
to the measure becomes when it is fully discussed and fully under- 
stood. 

I mention those matters, because, by never-tiring perseverance, 
the friends of the bill have produced the impression in some parts 
of the state that it is favored by all who understand it, and that 
the opposition comes largely from ignorance and prejudice. The 
contrary is the fact. Wherever it has been fully discussed or con- 
sidered a majority have opposed it. It is the most far-reaching 
and important matter which will come up before the next Legisla- 
ture, and 1 ask the readers of the Register to give it patient con- 
sideration. 

I. 

THE SYSTEM IS NOT FEASIBLE EXCEPT IN STATES WHICH ARE LAID 
OFF IN SECTIONS AND QUARTER SECTIONS, AND ESPECIALLY 
IS THIS TRUE IN STATES NOT SO LAID OFF AND WHERE TITLES 
ARE STILL UNSETTLED. 

The procedure necessarily in rem, that is, it is a proceeding 
not against an individual by name, but against a particular piece 
of land regardless of who may claim it, and the judgment binds 
the world, no matter whether they ever had any actual notice of 
the application or not. Section 12 directs "that the petition for 
registration shall give the names, if known, of all persons that may 
be interested." Clearly, if they are not known, they need not be 
given. But even if they are known they are bound by the judg- 
ment whether they are made parties or not. Section 14 provides 
for notice "To all whom it may concern" by publishing in a news- 
paper, and by posting at the courthouse. Section 15 provides that 
the Order of Publication shall be "mailed to every person named in 
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the petition whose address is given or known," and that a copy shall 
likewise be posted on the land. This was all and the only notice 
to defendants provided for in the original act, and section 15 con- 
cluded: "Notice given under this and the preceding section 
shall be in lien of personal service and shall be conclusive and bind- 
ing on the world." The present act contains the additional pro- 
viso, "provided, however, that such personal service of process as 
is required in chancery proceedings shall also be made upon resi- 
dents of the state, not under disability, who are made known to 
the court before final decree and can be reached by its process, un- 
less such service be waived by appearance or otherwise." 

It may be here observed that this is the only change made in the 
bill from beginning to end. It is the same bill, with this exception, 
which was before the Bar Association in 1903. 

Observe, however, that if one is a non-resident he does not have 
to be personally served; if he (or she) is an infant or married wo- 
man, or insane, he does not have to be personally served, nor does 
he, in any case, have to be personally summoned unless his name 
and address "are made known to the court before final decree." 
The notice published and posted, "to all whom it may concern", 
and mailed to those whose names are given, "shall be conclusive 
and binding on all the world." 

Section 23 provides: "Every decree of registration shall bind 
the land and quiet the title thereto, except as herein otherwise pro- 
vided, and shall be forever binding and conclusive upon all persons, 
including the Commonwealth, whether mentioned by name in the 
order of publication or included under the general description to 
all whom it may concern. Such decree shall not be opened by rea- 
son of the absence, infancy or other disability of any person af- 
fected thereby, nor by any proceeding at law or in equity for revers- 
ing judgments or decrees, except as herein especially provided." 

The only exceptions "herein especially provided" are contained in 
sections 45 and 53. The former allows one to open up a decree 
where it has been obtained by fraud or forgery of the applicant, 
and the latter section gives to one whose land has been taken from 
him without actual notice the poor privilege, not of recovering back 
the land, but of suing to recover its value out of the assurance fund. 

Such being the drastic operation and result of the bill, it is very 
important that the description of the land in the published notice 
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should be such as to put "all concerned" on notice that their rights 
were being attacked. Even then, the act would certainly be going 
to the very limit of constitutional judicial procedure. But even 
this cannot be done except in states which are laid off into sections 
and quarter sections. Where a notice stated that Richard Rowe 
had applied for the registration of the "South East quarter sec- 
tion of section 10, township 5, range 2," anyone who saw it could 
tell whether he was interested, because there would be but one such 
quarter section in the state. But take a description like this, viz : 
"Lying in Lee county, Virginia, containing 44 acres, beginning on 
a black oak on Stone Mountain ; thence S. 45 degrees E. 100 poles 
to a beech; thence west 100 poles to a sugar tree; thence N. 45 
degrees W. 100 poles to a buckeye; and thence east 100 poles to 
the beginning." Who could tell whether he was interested or not ? 
Stone Mountain runs for forty miles through Lee county. Hun- 
dreds of persons own land thereon. Every time such a notice was 
published, it would behoove all of those hundreds of persons to go 
to work to find out whether their land was included in the applica- 
tion. Otherwise, they might lose their homes forever. Could 
they find out? Possibly by sufficient inquiry they could, and 
would ascertain that their land was not included. But, is it right 
to put these hundreds of people to this trouble and expense about 
a matter in which they are in no manner interested — to this trou- 
ble and expense, merely to enable them to find out that they are 
not interested? 

But suppose the applicant refused to tell where his 44 acres lay, 
how could the hundreds of citizens in such a case ascertain its loca- 
tion? They would have to employ an attorney, file an answer in 
Richmond, and get the court, under section 19, to direct a survey. 
Ninety-nine might do this to no purpose, that is they might ascer- 
tain that their land was not included. The one-hundredth who 
refused to make himself a party to the proceeding, might wake up 
ere long to the fact that he had lost his land. 

Is this objection remedied by that part of section 12, which pro- 
vides that the petition shall give the "full names and addresses 
if known, of all persons that may be interested by marriage or oth- 
erwise,including adjoining owners and occupants?" Undoubtedly to 
give the names of adjoining occupants and owners would greatly 
assist in identifying the land ; but observe, these have to be given 
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only when known. And even where they are known, would the 
failure to give them vitiate the decree? Clearly not, for if it did, 
it would render the whole act nugatory — the certificate of regis- 
tration would not be worth the paper it is written on if one desiring 
to buy the property had to examine the proceedings and go into 
the country and ascertain if the names of adjoining owners had 
been properly given. 

The result would be that one having a spurious claim would go 
no further than he was compelled to in giving to the real parties 
in interest notice of his application, and that, in many cases, the 
real, owner would be robbed of his property without knowing that 
his rights were being litigated. 

The only states of the United States which have adopted the act 
are Illinois, California, Massachusetts, Minnesota, Oregon and Colo- 
rado. All of these, with the possible exception of Massachusetts, 
were laid off in sections and quarter sections, and in them the diffi- 
culty of description could not arise. I do not know about Massa- 
chusetts, but I dare say, that in that state all adverse claims to land 
have long since been settled, and therefore the objection here urged 
would not be applicable, or at least it would be minimized. 

Again, in the Northwestern states there is no such thing as two 
patents for the same land. Where the state grants a patent for a cer- 
tain section or quarter section, it is checked off the list of open 
lands, and no other patent ever granted for it. Here, under our 
system, we frequently find patents two and three deep. The re- 
sult is, that in the Northwest, adverse claims to land seldom arise. 
In this state, on the other hand, there is scarcely a foot of land 
which is not now, or which has not at some time in the past been 
the subject of two or more adverse claims, under entirely different 
chains of title. In a dispute where the different parties claim 
under the same chain of title, which are the only, or chief, kind of 
disputes they have in the Northwest, as for instance, where heirs 
claim as against devisees of the same ancestor, and the question is as 
to the proper construction of the will, or where two grantees claim 
under different deeds from the same grantor, it is manifest that all 
of the parties will be familiar with the description of the property, 
and when one of them seeks registration and describes the property 
in a published notice, all of the others, if they see the notice, will 
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at once know that their rights are involved. This is not so, how- 
ever, where the claims are adverse under different chains of title, 
for here, while the patents and deeds may lap and interlap, yet the 
lines of one will rarely ever call for the lines of the other, and 
claimants under the one may be, and frequently are, entirely igno- 
rant of the calls of the other. Take for instance the Alexander 
Walcott patent dated in 1796 for 50,000 acres. Its description is 
as follows : "Beginning at a lynn and three poplars marked with 
six x chops, each in June, one thousand seven hundred and ninety- 
five, standing on the north side of Powell's Mountain, at the head 
of a creek, and running thence north forty-five degrees east four 
thousand nine hundred poles to a maple and service on the west 
bank of Guest's River; thence up the river and binding thereon 
two thousand one hundred poles to a poplar and maple on the west 
bank; thence south eighty-one degrees west two thousand four 
hundred and seventy-six poles to a white oak and chestnut, thence 
south four thousand one hundred poles to the beginning." Every 
foot of this patent is covered by the Justice Barnum and Joshua 
Hathaway patents of 1796. Ten or fifteen thousand acres of it 
is covered by the Taylor, Fields and Johnston patent of 1796; 
another large portion of it, perhaps 10,000 acres, is covered by the 
William Ely patent of 1796. Other portions, amounting to several, 
thousand acres are covered by patents issued between 1800 and 1840 
to John Preston and others; and, in addition to all this, tbere are 
scores of junior patents for small areas, court rights and other ad- 
verse claims in the 40's and continuing on down to within the last 
decade, and most of the land, I should say at least seventy-five per 
cent, of it, is held under some of these junior patents, court rights, 
or deeds by or under persons who settled thereon and perfected their 
titles by adverse possession. While the lawyers and surveyors 
in this vicinity who have made a specialty of land litigation, know 
pretty well the boundaries of the Alexander Walcott patent, yet I 
dare say, that out of the several hundred people who live within its 
exterior boundaries, you could not find five per cent, of them who 
know where these boundaries are, and it is highly probable that two- 
thirds of them never heard of the Alexander Walcott patent, and 
are entirely ignorant of the fact that it covers their land. 

Now suppose that the grantees under this patent should apply 
for registration, what would be the result? All of the adverse 
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claimants living within its boundaries would have to appear and 
defend their rights; otherwise they would lose their lands. If 
they should all appear, you would have several hundred ejectment 
suits to be tried in this one application, and the registration court 
would find that it had at least two or three years' work before it to 
properly settle .and determine the rights between all of the parties. 
It is highly probable, however, that larger numbers of the small 
owners living about in the mountains, in the heads of hollows and 
who rarely see a newspaper, would remain ignorant of the applica- 
tion, or if they learned of it, would be too poor to litigate their rights 
in the city of Richmond, and would eventually be ousted from 
their homes, without the court ever being made aware of what 
their rights were. The scheme would, indeed, be a great one for the 
claimants under these large patents, but it would be most disastrous 
to> a great majority of the citizens of the Commonwealth. 

It has been suggested that this difficulty might be remedied by 
requiring that every adverse claimant, or at least, that every one 
in actual occupancy of any part of the land should be served with 
actual notice, and by a further provision that unless this were done, 
the decree should be void as to him. Manifestly, however, this 
would defeat the whole scheme, because if such were the law, when 
one came to buy a registered tract of land, he would have to inquire 
in the country to ascertain whether or not all parties who were in 
possession at the time of the application had been made parties to 
the proceeding and served with notice. It is absolutely essential 
to the scheme, that the published notice "to all whom it may con- 
cern" shall be binding on the world, and that the subsequent decree 
shall likewise be binding, whether parties in interest were served 
with notice or not. The act would thus open wide the door for 
fraud, and the untold evils which would result would more than 
overcome the supposed benefits. 

II. 

THE COURTS AS AT PRESENT ORGANIZED, ARE BETTER TRIBUNALS 

FOR THE SETTLEMENT OF LAND TITLES THAN WOULD BE THE 

PROPOSED COURT OF "LAND REGISTRATION." 

Under our law, if A is in possession of land and B claims title 
thereto, B can have the dispute settled forever by bringing an eject- 
ment suit. The judgment in ejectment is conclusive and binding 
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on both of the parties. On the other hand, if B is in possession 
and A lays claim to the land and B desires to get the dispute set- 
tled, he may do so by bringing a suit in equity against A to quiet 
title. The decree in such suit is likewise conclusive and binding 
forever on both of the parties. So any other conceivable question 
which might arise concerning the title to the land can be conclu- 
sively settled, either by an action at law or a suit in equity. Any 
such suit, as the law now stands, would have to be brought in the 
court of the county where the land lies. The judges of these 
courts, in those sections of the state where the titles are unsettled, 
are all good land lawyers, and moreover, they generally have a vast 
fund of information concerning many of the titles in their coun- 
ty, which is of great service to them whenever a new question arises. 
These courts meet two or three or four times a year, at fixed inter- 
vals. Lawyers, litigants and witnesses can be brought to court or 
their depositions can be taken without undue expense. Judges 
and juries are more or less acquainted with the parties and witnesses, 
and where there is a conflict in testimony, are, on this account, bet- 
ter able to tell where the right lies. Would there be any advantage 
in transferring all such litigation to one court which is to sit at 
Eichmond ? I think not. 

In the first place it is assumed that this one judge of the court 
of land registration could, in a few years, settle all disputes con- 
cerning lands, and give to each citizen of the Commonwealth, a 
certificate showing an absolutely perfect title, or, at least, it is 
assumed that he could do this in much less time than it would take 
our Circuit Courts, to say nothing of the United States Courts, 
to do this. Such assumption is entirely erroneous. It would un- 
questionably be a grand thing for the old Commonwealth if it could 
be done. It might be done in one of the Northwestern states 
where there are but few adverse claimants to land, but here in Vir- 
ginia it would be impossible. To try one ejectment case, gener- 
ally takes from three days to a week and sometimes much longer. 
There are now about ninety ejectment suits pending in Judge Mc- 
Dowell's court at Abingdon, concerning only a very small portion of 
Wise county. Even, supposing that clients, litigants and attor- 
neys could give up all other business, and appear before the court 
of land registration continuously, how long would it take that 
court to settle these ninety cases ? Giving three days to each case, 
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he would occupy two hundred and seventy days, practically a year, 
leaving out Sundays. Then, if appeals were taken, as they would 
be, and new trials granted, we might easily figure another year's 
work for this court on this one batch of cases. To assume that 
one judge could do the work more speedily than some forty or more 
judges are now doing it, is verily a chimera of the "heat oppressed 
brain." At least, such is surely the case if the cases are to be set- 
tled rightly. If they were concerning lands in the Philippines 
or Hawaii, it would make no difference, for the whole question with 
reference to these latest additions to our country is that they shall 
be pacified, and it is immaterial how this is done, whether just- 
ly, whether by fraud or force or murder. The Torrens System may, 
therefore, be a beautiful scheme for these benighted islands. But 
Virginians cannot be pacified except with justice, and the judge of 
the land registration court would soon find that it took him as long 
to administer justice as it does our average local court as now or- 
ganized. 

In the second place, why transfer the field of combat to the City 
of Richmond? For centuries the King's Courts of England sat 
in London only, but the system was so burdensome on the people 
and caused such hardship and injustice, that even there, it was 
changed centuries ago, and justice was brought home to each coun- 
ty. In Virginia, we know nothing of the old system, for we start- 
ed out with the new and have rigidly held to it. We get a taste of 
the old, however, when we are summoned before the United States 
Courts. This is hardship enough, although they sit in several 
parts of the state and are not near so bad as would be the single 
court at Eichmond. It is safe to say that the Legislature of Vir- 
ginia will hesitate long before reverting to this old abandoned En- 
glish system and subjecting the people of Virginia to the enor- 
mity of having to go to Eichmond every time a question arises con- 
cerning the title to their real estate. 

It may be answered, however, that the third section of the act 
provides "on the motion of any person interested, the court shall 
direct an issue or issues to be tried by a jury in the cir- 
cuit court of the county or proper city court ;of the city, 
in which the land or a greater part thereof lies, and shall 
adopt the verdict of the jury when duly certified to it." Observe, 
however, that one has to go to Eichmond and have a lawyer there 
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to make this motion before he can have such issue transferred to 
his home county, and then, after the verdict is reported to the Bich- 
mond court, his lawyer would have to still attend that court for the 
purpose of moving to set aside the verdict or of restricting such 
motion, and of looking after the subsequent proceedings with ref- 
erence to taking an appeal, etc. Moreover, if the practice became 
general of having issues certified to home courts, the system would 
retard instead of expedite the settlement of land titles — where 
cases are hung up between two courts they are frequently inter- 
minable. 

It may be answered further that while the fifth section provides 
that "the court shall be held in Eichmond," yet it also provides 
"that it may be held from time to time in such other places in the 
state as public convenience may require." The bill does not re- 
quire that it shall be held at other places, but simply that it may 
be held at other places. In other words, this matter is left to the 
discretion of the judge. How often may it be supposed that he 
would hold court in Dickenson or Buchanan counties? And even 
if he should condescend to do this even as often as once a year, 
would it accomplish the purpose? He certainly could not come 
oftener than once a year and do justice to all of the other counties. 
The experience of the writer has been that very little is ever done 
at special terms. Lawyers and litigants can make their engage- 
ments ahead so as to attend regular terms ; but special terms disar- 
range everything, and continuances are the rule rather than the ex- 
ception at such terms. Moreover, in order to expedite business it 
is necessary to have more than one term a year. It is seldom that 
a case can be tried at the first term. Important cases are con- 
tinued, on an average, at least two or three times. If the court held 
but one term a year, it would mean on the average two or three 
years before even the first trial was reached. On the whole, the 
one court system at Eichmond would be a grand thing for non- 
resident claimants under blanket patents, whose object it might 
be to bring a suit, continue it indefinitely, harrass the enemy to dis- 
traction and finally force the owner to make a compromise. Again, 
I say the Legislature should hesitate long before putting such a 
burden on the people. 
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III. 

THE BILL ENTIRELY DOES AWAY WITH THE STATUTE OF LIMITATION 
CONCERNING LAND. 

The 47th section provides: "No title to, nor right, nor inter- 
est in registered land in derogation of that of the registered owner 
shall be acquired by prescription or adverse possession." In other 
words, if the bill becomes a law, a man may register his title and 
leave the land unoccupied, uncultivated and unused for a century, 
without fear of losing it to adverse claimants . Is Virginia ready 
for such a vast change in her land laws ? 

Over a century ago nearly every foot of land in Virginia was pat- 
ented, and in the western part of the state, now West Virginia, and 
the southwestern part thereof, most of these patents were taken out 
in tracts ranging from 5,000 acres to 300,000 acres by non-resident 
speculators. Their purpose was, not to settle upon the land, or 
make actual use thereof, but to sell it out to actual settlers at an 
advance. They found the business less profitable than they had an- 
ticipated, and they made but few sales and soon ceased paying 
the taxes on their properties. The state found herself and her citi- 
zens in a pitiful condition. Her immigrants and citizens could not 
buy homes at prices they were willing to give, and the state was 
reaping no profit by way of taxes from her vast areas of unoccupied 
land. She had unquestionably made a mistake in granting these 
large areas to speculators. She adopted two methods of rectifying 
the error. One was by passing statutes to forfeit lands for the 
non-payment of taxes, and the other was by reducing the period of 
limitation to thirty years, twenty-five years, fifteen years and 
then finally to ten years, with reference to all lands west of the 
Alleghany Mountains. Both of these plans worked well, and 
through their operation the greater part of Virginia soil has passed 
to and become vested in actual bona fide settlers; and as between 
the two the limitation act has perhaps been the more effective, and 
certainly so far as the poor man, the actual settler, has been con- 
cerned. Has the time come for the abolition of this statute? We 
think it has not, and that it will not ever come. Land was made to 
use, and if the real owner will not use it, and will not look after it, 
the law should subject him to the risk of losing it to those who ac- 
tually do occupy and improve it. The abolition of the statute might 
be a great thing for the speculator who might buy up vast areas, hop- 
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ing that in fifty years it would treble in value and make his grand- 
children rich, and likewise, far the millionaire who might desire to 
corner a county for a hunting preserve, but for the state and for the 
citizen who wants a home, it will be a blue day when this statute is 
repealed. 

Again, its repeal would probably result in vast fraud and re- 
sultant hardship. It will be observed that where one applies for 
registration and obtains a decree in his favor, it is not necessary for 
him to have execution issued and oust the occupants of the land 
from the possession thereof. His certificate of registration gives 
him the absolute title, and he can take his time about ousting the 
actual possessor. He may leave the actual occupants in possession 
for a year, ten years, or fifty years without endangering his title. 
The idea of ownership is inseparable from long possession, and 
the occupant who, after losing his title, remained in possession 
for ten years, fifteen years or twenty years or longer, would inevi- 
tably be considered by his neighbors as the true owner of the prop- 
erty. The fact that the land had been registered and that the title 
was in another, if ever known, would be forgotten, and would not 
be brought to light unless the title were examined by a competent 
attorney. But many people trade in lands without having the title 
examined by attorneys, and especially is this the case where there 
has been long possession and the trades are made between neigh- 
bors or the members of the same family. Thus it might, and fre- 
quently would, happen that the occupant left in possession of regis- 
tered land would be given the opportunity and would impose upon 
his neighbors and friends to their undoing, and the repeal of the 
statute of limitation, intended to prevent the wrongful acquisi- 
tion of title, would result in a greater wrong. The idea that long 
possession of land is one of the best evidences of ownership thereof 
is too generally implanted and too deeply rooted in the Virginia 
mind to be easily uprooted, and he who undertakes to do so, should 
show absolute necessity therefor before being allowed to accom- 
plish his purpose. 

Can this objection to the bill be removed by striking out the 47th 
section? We think not. This section is, as we understand, a part, 
of all the bills which have been adopted on the Torrens System, and 
it is an essential part, because without it, the certificate would not 
accomplish its purpose and would be worthless. That is, if adverse 
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possession, after the date of the certificate, were allowed to vest title 
in the occupant, a purchaser could not rely upon the certificate alone 
— he would have to invest carefully the question of possession since 
the date of the certificate, and the main purpose of the bill would 
be frustrated. 

IV. 

THE BILL IS UNFAIR TO DEFENDANTS, IN THAT IT REQUIRES THEM 
TO DEFEND THEIR TITLES, BUT DOES NOT GIVE THEM THE LEGIT- 
IMATE FRUIT OF THEIR DEFENSE IN CASE THEY ARE SUCCESSFUL. 

The advocates of the bill have said, and repeated and reiterated, 
that the bill left it entirely optional with the owner of land as 
to whether he would take advantage of it or not. This is only 
partially true. It is true that the bill does not require anyone to 
apply for registration unless he wants to. But where one man does 
apply for registration, it then becomes absolutely necessary that 
anyone else who has a claim to the land should appear and set forth 
his rights, otherwise he loses them forever. Now, under the law, 
as it now stands, and in every country that pretends to have a 
civilized jurisprudence, final judgment, whether for plaintiff or de- 
fendant, is conclusive on both parties. Is this the case with the 
Torrens Bill? Section 20 provides: "Any petition may be with- 
drawn by the petitioner or his privies at any time before final de- 
cree upon such terms as may be fixed by the court. And if in any 
case, the court is of opinion that the petitioner's title is not 
and cannot be made proper for registration, the petition may be 
dismissed without prejudice." 

The word "may" in the last line would probably be construed 
as "must" ; that is, where a petitioner fails to make out his title, 
although it might appear that the defendant had absolutely good 
title to the premises, yet the petition "must be dismissed without 
prejudice." But whether this be the correct construction of the bill 
or not, it nevertheless remains that the court "may" dismiss with- 
out prejudice. In other words, the defendant after months or years 
of costly litigation would or might be in no better attitude than 
before — he might on the next day be again sued by the same plain- 
tiff. If the bill is passed this section should certainly be amended. 
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V. 

THE 39TH AND 40TH SECTIONS OF THE ACT WOULD SEEM TO MADE 
REAL ESTATE PERSONAL PROPERTY. 

The exact effect of these two sections is hard to determine, but 
if they do make personal property out of real estate, then the neces- 
sity for this radical change in our jurisprudence should be careful- 
ly inquired into. My understanding is that the advocates of the 
bill claim that real estate is so hedged around with technical rules 
and laws, which have come down to us from the old Feudal System, 
that it would be an advantage to entirely abrogate them and strike 
from our jurisprudence all rules except those applicable to per- 
sonal property. Unquestionably there have been in times past 
certain rules of law applicable to real estate, the reason for which 
was hard to understand, but these have one by one been changed 
either by the Legislature or by decisions of our courts which have 
now become rules of property, and real estate law has now become 
so plain and simple that he who runs may read, or, at least, real 
estate law is about as easily read as the law of personal property. 
The wisdom and learning of the courts and legislatures have for 
centuries been engaged in this work of lopping off technicalities 
and making our land law simple, plain and just. Is there any 
reason to now annihilate and cast away this work of ages ? It may 
be that we are smarter than any one generation of our forefath- 
ers, but I doubt if the wisdom of the present generation is greater 
than the aggregate wisdom of all preceding generations, and unless 
and until the advantages of the Torrens System be fully proven, 
I, for one, would prefer to trust in and stand by this aggregated 
wisdom of our forefathers, as shown by, and incorporated in, our 
present land laws. 

One of the objects of the bill is to make the transfer of real 
estate as easy as that of chattels. The wisdom of this may be seri- 
ously questioued. 

All English-speaking people have reverence for real estate : their 
home is their castle. This sentiment is not the result of the feudal 
system, the technicalities of which the advocates of the bill so much 
decry; it comes down from allodial days in old England, and is 
one of the most deep-seated sentiments of the English race, and 
goes hand in hand with the love of home, the love of family and all 
that these imply. Has the time come when we should destroy this 
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sentiment, or do anything which would tend to destroy it, and 
would not the Torrens Bill have this tendency? As stated by Mr 
Massie, one of the main objects of the Torrens Bill is to facilitate 
the transfer of real estate, and to make it possible for borrowers 
of small amounts to easily obtain loans thereon. 

"Opponents of the bill have contended, that if it were passed, a 
thoughtless farmer might go to town with a certificate of regis- 
tration in his pocket, get on a spree, sell his certificate for a trifle 
and awake the next morning to the fact that he, his wife, and chil- 
dren were without home or roof to cover their heads." In answer 
to this Mr. Massie calls attention to the fact that this could not 
be done, because, under the bill, it would still be necessary for the 
holder of the certificate to make and deliver a deed, which, I sup- 
pose, his good wife at home would have to sign and acknowledge. 
In other words, his position is, that the Torrens Bill does not, after 
all, make the transfer of lands absolutely easy. This is an admis- 
sion on his part that there is still reason for not making the trans- 
fer of real estate as easy as the swapping of horses. But I submit 
that it is already easy enough, and as easy as the best interests of 
the people require. No man ought to mortgage his home. All 
business ventures are more or less precarious. Mortgages are 
frequently foreclosed. He owes it to his wife and his children, 
if not to himself, to do nothing which will jeopardize their inter- 
ests. Nothing could be a greater blow to them than the loss of 
home. It is better that he should go slow and make less in busi- 
ness than to run any risk of having them turned out upon the 
world without house or home. That this idea is prevalent with Amer- 
ican people is evidenced by the fact that the last thing which a busi- 
ness man will do is to mortgage his home, and when he does it, it is 
considered by all as a sure evidence of impending failure. Mr. 
Massie, in his recent address before the State Board of Trade, in 
Roanoke, said: "Whoever hears of a loan of $25.00, $50.00 or 
$100.00 on real estate? Yet, these are the loans usually desired 
by the masses composing the bone and sinew of our country." But, 
observe, that one desiring the loan of such small amounts would 
rarely have any real estate to offer as security except his home. 
He who had other real estate would generally be able to get the 
loan of $25.00 or $100.00 on personal security. Is it well that a 
man owning no real estate, except his little home, should be assisted 
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in borrowing money on it ? The money lender already has facilities 
enough for sapping the vitals of his neighbors. Public policy 
would indicate a curtailment of these facilities rather than an ex- 
tension of them. 

In the same address Mr. Massie says: "But if real estate were 
•made more marketable, if its title were made as clear and plain to 
all men, and as readily transferable as the title to personal prop- 
erty, and if small loans and short loans could be easily negotiated 
upon it, lands would cease to be graveyards of investment, every 
home would become a bankable asset, and many more home seekers 
would be enabled to own their own homes." The last sentence is clear- 
ly non sequitur. The idea that homes are at present "graveyards 
of investment" is equally illogical. Anything which is being used 
to its full capacity is a living investment, and cannot, by any 
possibility produce more than a proper return for full use. 
A man has, say, $1,000.00. What is best to do with it? He may 
loan it out at C per cent, and receive for its use $60.00 per year. 
In the meantime he may be renting a home and paying therefor 
$60.00 per year. Instead of lending his money he may invest this 
$1,000.00 in a home and thereby save his rent. The return in each 
transaction is exactly the same. Now, can he better himself by 
investing his $1,000.00 in a home and then borrowing on the se- 
curity of that home a like amount? Let us see. If he invests 
money in a home he saves his rent. But when he borrows the addi- 
tional $1,000.00 he has to pay $60.00 for the loan, and he is in ex- 
actly the same situation as if he had continued to rent property and 
loan out his $1,000.00, or use it in business or as if he had invested 
the $1,000.00 in a home, thereby saving the rent and not borrow- 
ed anything. The only difference is, that where he invests in a 
home and refuses to borrow, he becomes less of a rolling stone, more 
permanent, more stable, more certain, more reliable in every way, 
and while his progress may be slower, it is for both himself, his 
wife, and children more certain and more permanent. 

Homes then are not graveyards' of investment. They are used 
to their full capacity and they are the best investment which a man 
can make. Unimproved real estate and unused real estate may be 
"graveyards of investment," but the man who has a superfluity of 
unimproved real estate is not the man who wants to borrow $25.00 
or $50.00 or $100.00 at a time. If he wants to borrow at all it is 
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in sums ranging from $500.00 up into the thousands, and in such 
a case he can very well afford to pay the cost of examining the title, 
and of placing a mortgage upon his unimproved property, under the 
law as it now stands. 

VI. 

THE TOREENS BILL PUTS THE STATE INTO A BUSINESS WHICH SHOULD 
BE ATTENDED TO BY PRIVATE ENTERPRISE. 

This objection is perhaps the most important of all which I have 
urged. I am well aware that there is great diversity of opinion 
among political parties and students of sociology and political 
economy as to what are the legitimate functions of government. 
Your "dyed in the wool" democrat would doubtless contend that 
the state has no right to exercise any functions except such as will 
protect each man from the aggressions of his neighbor; that this 
done, each tub must stand upon its own bottom, and swim if it can. 
without assistance from the state. Your full-fledged republican 
would insist that it is the duty of the state to not only protect each 
citizen* from aggression but likewise to assist him in certain things 
which he cannot do for himself ; such, for instance, as improving har- 
bors and rivers, for the benefit of those engaged in water traffic, 
and as levying a protective tariff for the benefit of those engaged 
in certain manufactures ; but he is shrewd enough as a rule to limit 
these functions of government to a few things which will unques- 
tionably benefit him and his class, claiming, of course, that they 
will thereby be an indirect and resultant benefit to the whole com- 
munity, and he would be as far as your ultra democrat from claim- 
ing that the government should engage in anything which can be 
done equally as well by private enterprise. The socialists are per- 
haps the only considerable body of men who would have the gov- 
ernment engage in what are usually considered private enterprises. 
But even they, when rightly understood, do not advocate such doc- 
trine. But whether so or not, I submit that we are not ready at 
present to go into socialism, and therefore, their tenets need not 
be considered. The question is then, whether or not the business 
proposed by the Torrens Bill to be conducted by the state can- 
not be equally as well or better conducted by private individuals. 

Every city of any size has one or more land title companies. 
These companies have maps showing every lot in the city and ab- 
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stracts of title of each lot down to the present time. They have 
done this work once for all, and when a person comes to them 
for an abstract of title they have only to take up where they 
left off, and carry it down during the last few years. They can 
consequently afford to furnish an abstract of title for a very small 
sum. In addition to this, they will, if desired, guarantee the title 
for a small consideration, provided the title is perfect. What need 
can there be, therefore, for the Torrens Bill in any city ? 

These companies may not operate in small towns at present, 
but they are gradually extending the sphere of their operations to 
the small towns, and I have no doubt that ere long it will be as easy 
to obtain a guarantee of title in any of our small towns as in the 
city of Eichmond. 

It will be answered, however, that these companies do not oper- 
ate in the country, and especially that they do not operate in the 
mountain regions of Southwest Virginia. Why is this? It is 
simply because the titles in the mountain regions are too un- 
certain, and because in the farming regions where titles are 
settled, transfers of property do not occur often enough to 
make the business profitable. It is absolutely certain that the 
competition of modern life, which is putting forth feelers in every 
direction seeking out new paths and new channels of profitable in- 
vestment and enterprise, will, as soon as the business does become 
profitable, result in guarantee companies operating in every sec- 
tion of the state, and further certain that they will do this business 
more economically and better for the whole people than the state 
can possibly do it. 

The Torrens Bill would, nevertheless, put the state into this busi- 
ness of guaranteeing titles all over the state, in the farm sections 
as well as in the cities, in the mountains as well as in the Valley 
of Virginia. "Fools rush in where angels fear to tread." No sen- 
sible man would undertake to guarantee titles in Southwest Vir- 
ginia. If an individual should attempt this, we all would doubt- 
less stand aside and let him pay for his folly. But the advocates 
of the Torrens Bill are not attempting this as individuals'. They 
are seeking to make the state rush in "where angels fear to tread." 
Will we, the State, be thus pushed in to draw their chestnuts out of 
the fire? I think not, if we will beforehand give due considera- 
tion to the danger of getting our fingers burnt. 
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In this last argument there is, however, a slight error which 
deserves consideration. The scheme is not to have the state abso- 
lutely guarantee titles in the ordinary sense of those words, but to 
enter a decree which shall be conclusive against the world saying 
to one man "your title is good" and to apparently say to another 
man, "if I have made any mistake in this decree, and if you really 
have the better title, and if the decree was entered without your 
having actual notice and, therefore, without your having an oppor- 
tunity to present your claim, I will pay back to you the damages 
which you have thus suffered, provided the, assurance fund, which 
I may from time to time collect, is sufficient for this purpose. If 
it is not sufficient, then you may whistle for your money." Here 
is the admission on the part of the state of probable wrong-doing, 
but, nevertheless, no absolute promise to right the wrong. This, 
of itself, should be enough to condemn the whole scheme. The 
great state of Virginia cannot afford to knowingly enter into a 
scheme which will probably take from people their last farthing, 
without at least making an absolute promise to pay them back. It 
would be much more in accord with the glorious traditions of Vir- 
ginia to pass a bill by which the state for a certain consideration 
would absolutely guarantee a title and agree that if the guarantee 
ever lost the land, it, the state, would pay him the full value thereof. 
This, in a roundabout way, is what the Torrens Bill pretends to do, 
but does not honestly and actually do. Let the bill be so changed 
as to be absolutely fair to defendants; that is, so changed that no 
defendant will ever lose his land without having an opportunity 
to defend his rights. The state of Virginia cannot afford to do 
less. But this would absolutely destroy the value of the proposed 
certificate of title under the Torrens Bill To meet this, let the 
bill be so changed that the state will absolutely guarantee the title 
of every tract of land which is registered. Then let the Legisla- 
ture consider this bill as changed for one day only, and I venture 
to say that it will not receive the support of ten per cent, of the 
members of that body, because it will then be at once apparent that 
it will be putting the state into a hazardous business which private 
enterprise fears to enter, but which will be entered and fully occu- 
pied by individuals and private companies as soon as the too 
great hazard ceases to exist. 
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VII. 

THE FACILITIES WHICH THE BILL GIVES THE REPRESENTATIVES OF 

THE STATE FOR THE CONDUCT OF THE BUSINESS ARE WHOLLY 

INADEQUATE. 

The great majority of cases which come before the court will be 
heard ex parte. In all such cases the court will have to rely al- 
most entirely on the report of the examiner of titles. For his 
services in each case he is to receive "one-tenth of one per centum 
of the value of the land, postage, and ten dollars." If a tract of 
land were worth three thousand dollars, the examiner would receive 
$3.00 plus $10.00, equal $13.00. 

No good lawyer can afford to examine a title in a country where 
titles are unsettled for any such sum. In this region the fees 
for such work are rarely, if ever, less than $25.00, and sometimes 
run up into the hundreds. In the northwestern states an average 
fee of $10.00 or $15.00 may be sufficient, because in those states 
adverse claims are almost unknown, and because, moreover, the 
court indices are themselves abstracts of title. Opposite to each 
quarter section a reference is given to every deed, contract, etc., 
affecting that quarter section. In other words, you can get from 
the index, in five minutes, a complete chain of title from the 1 Com- 
monwealth down. Here, one of the greatest troubles is to get a 
correct chain-of title, and to be certain that it does not lap on ad- 
joining tracts. To do this accurately, requires, first, a prelimi- 
nary examination by an attorney, and then, days, or perhaps weeks, 
of surveying of deeds and patents which he furnishes the surveyor, 
a report and map from the surveyor, and then a re-exarnination by 
the attorney. Some of our best attorneys now absolutely refuse 
to examine a title unless they are given carte blanche power to or- 
der all surveying they may think necessary. In 1881 the 
writer examined the title to a number of sections of land in South- 
ern Illinois and finished the work in about three weeks. Not a 
chain was stretched on any of the sections — surveying there is regard- 
ed as entirely superfluous. The same work here would have required 
at least three months of surveying and six months of legal work! 

Section 58 which prescribes the fees for examiners may work 
well in the Northwest, but in Virginia its result would be that 
no lawyer capable of doing the work and careful of his reputation 
would accept the office — it would be filled by shysters, and the court 
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would be constantly misled by their reports — and many titles would 
be registered which were wholly defective. 

This would result in many claims against the assurance fund. 
"Would that fund be ample to meet these claims? If one's lands 
are to be taken from him without notice, it is as little as the state 
could do to provide a sufficient fund to reimburse him. Let us see 
if the Torrens Bill does this. 

When one registers a tract assessed at $1,000.00, he pays to the 
assurance fund one dollar. A thousand such tracts would yield 
$1,000.00. If then one tract out of a thousand were improperly 
registered, and without notice to the owner, the whole of the as- 
surance fund would be exhausted. If two out of a thousand were 
erroneously registered, the first claimant would get the whole of 
the fund, and the second would have to wait until a thousand more 
tracts were registered ! Is it not probable that the examiners of 
title, working for $13.00 fees, without the aid of maps and sur- 
veys, unless ordered by the court, will make more than one mistake 
in a thousand! 

The fact is this title work cannot be done at all in Virginia with 
any accuracy without the aid of complete maps of the whole coun- 
try, or, at least, section wherein one is working, showing all the old 
patents, court rights and deeds. To compile and draft such maps 
requires years of work and the expenditure of thousands of dollars 
in surveying, platting, etc. None but a title company can afford to 
get them up. Such a company can afford it, because, while 
surveying a 10,000 acre patent for the purpose of reporting on one 
100 acre boundary, it obtains the data for reporting on the patent 
within which a hundred of such tracts lie. Its business is at first 
large out-lay and little income; but it preserves the data it obtains, 
from day to day adds to and perfects its maps and records, and in 
the course of time has them complete for the whole city or county 
and is enabled to furnish abstracts which are much more accurate 
and for a much less sum than an individual can possibly do. 

If the state must have a Torrens Bill, it should establish such 
a company in each county and substitute it for the "examiners of 
title." 

VIII. 

THE BILL WILL CONFLICT WITH THE LAWS OF THE UNITED STATES. 

Under the laws of the United States, when a Virginian sues a 
non-resident for land in a Virginia court, the latter can remove the 
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case to the United States Circuit Court. The filing of an applica- 
tion for registration is not eo nomine a suit; but it has all the ear 
marks of a suit. It is commenced by a petition; one interested 
may answer ; the issue is to be tried by judge or jury as the court 
may direct; and the decree is final and conclusive, at least, against 
the defendant. Would not a non-resident defendant have the right 
to remove such a case to the United States Court? There may be 
decisions on this point — I have not had time to make sufficient 
search to be certain one way or the other. But unless there be de- 
cisions denying the right, it seems to me that it is a very for- 
midable objection to the bil x , for it would seem absolutely clear 
that a non-resident could remove such a case, and after it were re- 
moved nothing could be done with it. Without an amendment to 
the bill, a certificate of registration from the United States Court 
would be a nullity, and, moreover, without an act of congress, a 
United States court would have no right to grant such a certificate. 
The result would be that no land covered by patents claimed 
adversely by non-residents could ever be registered. How much 
land, in Southwest Virginia at least, is there which is not covered 
by some such patent? To be sure, in the vast majority of cases, 
these non-residents have long since lost their rights ; but they 
could, nevertheless, effectively block registration by the occupant 
citizen. IX. 

THE BILL IF ENACTED WOULD PROBABLY BE UNCONSTITUTIONAL. 

In the case of Tyler v. Judges of the Court of Registration, 175 
Mass. 71, referred to by Mr. Massie as supporting the constitution- 
ality of the bill, there was an able dissenting opinion, based upon 
the ground that the act was in conflict with the XIV Amendment 
of the Constitution, which provides : "nor shall any state deprive 
any person of life, liberty or property, without due process of law." 
This case was taken to the Supreme Court and is reported in 179 
U. S. 404. Unfortunately, however, the court refused to pass upon 
the case on its merits. The defendant, Tyler, had been actually 
summoned and actually appeared in the court below. The Su- 
preme Court held, therefore, that he, Tyler, had not been deprived 
of his property, "without due process of law", and could not com- 
plain because, under the act others might be deprived of theirs with- 
out due process. The Supreme Court has never, as I understand, 
passed on the question, and until it does, no one can say whether 
the act is constitutional or not. J. F. Bullitt. 



